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STATE OF NEW JERSEY
BEFORE THE PUBLI C EMPLOYMENT RELATI ONS COWM SS| ON

In the Matter of
FORT LEE BOARD OF EDUCATI ON
Petitioner,
- and- Docket No. SN-2006-022
FORT LEE EDUCATI ON ASSOCI ATI ON,
Respondent .
SYNOPSI S

The Public Enpl oynent Rel ati ons Comm ssion determ nes the
negotiability of a proposal nmade by the Fort Lee Education
Associ ation during negotiations for successor collective
negoti ati ons agreenents with the Fort Lee Board of Educati on.
The Association seeks to retain sick | eave clauses in successor
agreenents. N.J.S. A 18A 30-6 mandates that when absence exceeds
t he annual and accunul ated sick | eave all otnent, a school board
may grant extended sick |eave, but it nust do so on a case-by-
case basis rather than by a negotiated rule. The Comm ssion
hol ds that that rule governs this case and therefore the extended
sick | eave provisions are not nmandatory negoti abl e.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei t her revi ewed nor approved by the Conm ssion.
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Appear ances:

For the Petitioner, Scarinci & Hollenbeck, LLC,
attorneys (Mark S. Tabenkin, on the brief)

For the Respondent, Springstead & Maurice, attorneys
(Alfred F. Maurice, on the brief)

DEC!I SI ON

On August 18, 2005, the Fort Lee Board of Education
petitioned for a scope of negotiations determ nation. The Board
seeks a determ nation that successor contract proposals of the
Fort Lee Education Association are not mandatorily negoti abl e.
The Association seeks to retain extended sick | eave clauses in
successor agreenents covering three groups of enpl oyees.

The parties have filed briefs and exhibits. These facts
appear.

The Association represents non-supervisory certificated
personnel, non-certificated instructional aides, custodial and
mai nt enance personnel, secretarial, clerk-typist and bookkeeper

enpl oyees. These groups are covered under three agreenents that
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expired on June 30, 2005. The parties are negotiating for
successor agreenents. Article VI, Section 2 of the expired
agreenents provides, in part:

Extended Sick Leave. Al enpl oyees shall be

entitled to additional sick |eave all owance

after the exhaustion of the sick | eave

accurul ated as set forth in paragraph 1

above.

Ext ended sick | eave shall be paid at the rate

of 50% of the regular salary of the enployee,

regardl ess of whether a substitute is hired.

Ext ended sick | eave shall be subject to

conditions as approved by the Medi cal

Director.

Ext ended sick | eave shall be allowed at the

rate of one (1) day for each two (2) sick

| eave days accumul ated as of the date of

commencenent of the | eave up to a maxi num

benefit of sixty-five (65) days extended sick

| eave.
The Associ ation seeks to have the clauses retained in the
successor contracts. The Board filed this petition claimng that
the clauses are preenpted by the statute governing extended sick
| eave. The Association argues that the clauses can be lawfully
construed to permt an increase in the nunber of annual sick days
allotted in a given year.

Under Local 195, IFPTE v. State, 88 N.J. 393 (1982), a

statute or regulation can set a termand condition of enpl oynent
and preenpt an otherw se nmandatorily negoti abl e subject. To be
preenptive, a statute or regulation nust speak in the inperative

and expressly, specifically and conprehensively set an enpl oynent
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condi ti on. Bet hl ehem Tp. Ed. Ass’'n v. Bethlehem Tp. Bd. of Ed.,

91 N.J. 38, 44 (1982); State v. State Supervisory Enpl oyees

Ass’n, 78 N.J. 54, 80-82 (1978).

N.J.S. A 18A 30-6 nmandates that when absence exceeds the
annual and accunul ated sick | eave allotnment, a school board may
grant extended sick leave. But it nust do so on a case-by-case
basis rather than by a negotiated rule. That rule of |aw has

been followed for al nost 30 years. See Piscataway Tp. Bd. of Ed.

v. Piscataway Mii ntenance & Custodial Ass’'n, 152 N.J. Super. 235

(App. Div. 1977); Waldwick Bd. of Ed., P.E.R C. No. 2004-61, 30

NJPER 104 (141 2004), aff'd 31 NJPER 46 (131 App. Div. 2005). It
governs this case and does not permt a negotiated agreenent to
i ncrease the nunber of annual sick |eave days after an enpl oyee’s
annual days are exhausted. W therefore hold that Article VI,
Section 2 is not mandatorily negoti abl e.

ORDER

Article VI, Section 2 is not mandatorily negoti abl e.

BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Comm ssi oners Buchanan, D Nardo and \Wat ki ns
voted in favor of this decision. None opposed. Comm ssioners
Ful l er and Katz were not present.

| SSUED: Novenber 22, 2005

Trenton, New Jersey
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